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another critically relevant document out-of-time, and from the files of Pepper & Corazzini

that had allegedly previously been searched. Findings, 1217-20.

315. The seriousness of Liberty's conduct cannot be overstated. The Commission

has denied applications for much slighter breaches of trust than Liberty has committed.

Liberty's managers and owners were involved in the decisions to misrepresent information to

the Commission, and to omit relevant, damaging information from submissions to the

Commission. Efforts made to correct Liberty's wrongdoing were made in hindsight -- after

TWCNYC had already reported to the Commission that Liberty was operating several

unauthorized microwave paths. Even then, Liberty's actions do not support its stated

attempts at correcting its wrongdoing. Finally, Liberty's record of complying with the

Commission's Rules and policies in this proceeding is certainly substandard. The record

shows that Liberty violated numerous Commission rules and policies.
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316. In light of all of the above Findings of Fact and Conclusions of Law, the only

appropriate remedy for Liberty's flagrant violations of the Communications Act, and the

Commission's Rules and policies is denial of the pending OFS microwave applications and

imposition of the maximum statutory forfeiture permitted by law.

Respectfully submitted,

Christoph A. Holt
Mintz, Levin, Cohn, Ferris,

Glovsky and Popeo, P.C.
701 Pennsylvania Ave., N.W.
Suite 900
Washington, D.C. 20004
(202) 434-7300

Attorneys for
CABLEVISION OF NEW YORK CITY-
PHASE I

Dated: February 28, 1997

\49418

Arthur . arding
R. B ce Beckner
Jill Kleppe McCI land
Debra A. McGuire
Fleischman and Walsh, L.L.P.
1400 Sixteenth Street, N.W.
Washington, D.C. 20036
(202) 939-7900
Attorneys for
TIME WARNER CABLE OF NEW YORK CITY

and
PARAGON CABLE MANHATTAN
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CONSTANTINE & PARTNERS

Robert L. Begleiter
Attorney at Law
212-350-2707

VIA FAcsIMILE

The Honorable Richard L. Sippel
Administrative Law Judge
2000 L Street, N.W., Suite 220
Washington, D.C. 20554

February 6, 1997

A Professional Corporation
909 Third Avenue

New York, NY 10022
212-350-2700

Facsimile 212-350-2701

Re: In the Matter ofLiberty Cable Comwnv. WI Docket No. 96-41

Dear Judge Sippel:

Liberty writes this letter to inform the Presiding Judge that Liberty does not rely on the
testimony of Behrooz Nourain given in this proceeding with respect to when he initially became
aware of premature service.

Mr. Nourain vigorously adheres to the truthfulness of his testimony. However, in this
candor hearing, we are uncomfortable with 'the accuracy of his recollection. Accordingly, we do
not rely on Mr. Nourain's testimony,

Very truly yours,

cc: (yia facsimile)
Joseph Weber, Esq.
Katherine Power, Esq.
Mark Kearn, Esq.
Bruce Beckner, Esq.
Christopher Holt, Esq.

U:v R,~ l;t
Robert L. Be;4"'-

l--:lf',1 ~
t>--~o/
Eliot Spitzer .
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CONSTANTINE & PARTl.._RS

Eliot Spitzer
Aaomey At taw
212-350-2736

Yl6_JiA-C~IMI"F. & FlmEx

Joseph Weber, Esq.
Federal Communications COlmnission
Wireless Telecommunications Bureau
2025 M Street:, N. W., Room 8308
Washington, D.C. 20036

A Prnf~ssion.aJ. Corporation
9091hird Avenue

New York, NY 10022
212-350-27(){)

Facsirnllt! 212-350-2701

January 6, 1997

R. Bruce Beckner, Esq.
Fleischman and Walsh, L.L.P.
1400 Sixteenth StreetN.W., Suite 600
Washington. D.C. 20554

Christopher A. Hoh, Esq.
Mintz, Levin, Cohn. Ferris, Glovsky and Popeo. P.c.
700 Pennsylvallia Avenue, N.W.
WashinbJton, D.C. 20004

Rc: ApplicQrions ofLiberLy Cable Co.. Inc. Private Operational Fixed NJicrt)wl1ve
Se1"Vice Authorization and Modifications (W.T. Docket No. 96-41)

Dear Counsel:

Tn our final review ofdocuments to ensure "full compliance with your document requests,
we have discovered one additional document that should havc been produced. We apologize for
the late production. This document bears Production Nos. FCC/CP 017078 through 017082.

Sincerely,

c/},~s~
Eliot Spitzer

ES:mm
Enclosure
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FROM:

RE:

DATE:

PEPPER & CORAZZI N I
L. L. P.
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177. It ST"EET. 1'l0RTt4WC:ST
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MEMORANDUM

BEHROOZ NOURAIN
PETER O. PRICE, ESQ.

Michael J. Lehmkuhl, Esq.lti.,
Status of New and Pending Applications

April 28, 1995

Jl)O~
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."0111 ......

"cu:co.-,£It (l0212'.-5572

IN'l'tRNE;T PCIOCOR.COloUofuo.W. CO ...

You have asked me to prepare a summary" of the status of Liberty's pending 18
GHz applications. Attached is a list of all Uberty Cable Co., Inc. ('"Liberty")
applications that are pending or that are subject to Tune Warner's Petition to Deny.
Time Warner has petitioned against all applications that have appeared on public
notice as of January 9, 1995 except for those most recently filed on March 23, 1995.

All of the applications except those that have been conditionally granted or
were filed after March must again appear on public notice because of the emission
designator problem originated by Comsearch. On March 21, 1995, I amended all the
applications that had the incorrect emission designator. Although Comsearch, in their
accompanying letter, claimed that this was a minor amendment to the applications,
Ted Ryder, Assistant Chief"of the Microwave Branch, infonned me that aU the
applications that were amended on March 21, 1995 must again appear on public
notice. To date, only the following file numbers have again appeared on public
notice: 7122D3, 712218, and 712219.

Howard Barr and I have inquired about the possibility of getting Special
Temporary Authority ("STA") for aU pending applications that have been filed more
than two months ago. The Commission staff has indicated, however, that because
these applications are the subject of a petition to deny, they would not be inclined to
grant an STA request. Nevertheless, we feel that such a request should be made
owing to the seriousness of the situation.

You have also asked me to set forth a processing time-table for future
applications. An application, barring petitions to deny or other processing problems,



takes approximately 90 - UD days to license. Comsearch takes approximately 45 days
to complete its frequency coordination, which includes the 30 day coordination notice
period. The Commission's aurent speed of processing for the applications is
approximately 60 days, including the 30 day public notice period.

The Commission has indicated that it will not routinely grant requests for STA,
in cases where an application has already been filed, except in the following
drcumstances: 1) where the application has appeared on public notice and has been
pending for more than sixty days since; or 2) notwithstanding the public notice
period, in emergency situations or where a delay would seriously prejudice the public
interest. With regard to the latter, the Commission has indicated that more than mere
economic loss is required.

In the past, I have filed applications as amendments where there was already a
pending application. In light of the Tune Warner petitions and because the
processing of these applications has been slowed, I am not filing any applications as
amendments. Time Warner has, however, indicated a~ intention to petition aU
Liberty applications, which will slow processing, at least until the first petition is
resolved. Since the allegations are repetitive, resolution of that petition should be
dispositive of the remainder.

If you have any further questions in this regard, please call me.

- 2 -
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Uberty Cable Co•• Inc.
Pending Application Status

fJ!!No. Iren.mlt Site O.Fned PNAcceR! Path Name IX!! Stftu. PO Date

708771 River Tower 11-1-94 12-0-94 220 East 52nd Street M P 1-8-95

70m8 One Uncoln Plaza 11 ..7-94 12-1-84 5S Central Part West, NYC M P 1-8-95

701778 On. Uncol" Plaza 11-7-94 12-0.Q.C 170 West End Avenue, NYC M P 1-8-i5

7.8778 One Uncoln Plaza 12-22-94 639 West End Avenue, NYC A P 1-8-05

7••778 One Lincoln Plaza 12-22-94 35 West End Avenue. NYC A P 1-8-95

7'S779 Nonnandi. Court 11-7-94 12-9-95 44 West 96th Stntet M p 1-11-95

7.S779 Normandle Court 11-7-94 12-9-94 120 East End, NYC M P 1-8-95

7"779 Nonnandle Court 11-7-94 12-9-94 525 East 86th Street M p 1-8-95

7.8779 Nonnandie Court 11-7-94 12-9-94 567 Fifth Avenue M P 1-8-95

T01779 Normandie Court 2-21-95 441 East 92nd Slntet A P 1-11-115

78.780 Windsor Court 11-7-94 12·9-94 Resident Hall. NYU Campus M P 1-8-95

701780 Windsor Coun 11-7-94 12-9-94 Greenburg Hall, NYU Campu M P 1-9-95

708780 Windsor Coun 3-23-95 200 East 32nd Street A P 1-9-85

708781 Bristol Plaza 11-1-94 12*9-94 239 East 19th Street M P 1"';·95

708781 Bristol Plaza 11-7-94 12·9.94 524 East 72nd Sintet M P 1-9-95

708181 Bristol Plaza 11-7-94 12-9"';4 425 East 58th Street M P 1-9-95

7~8781 Bristol Plaza 11-7-94 12·9-94 60 Sutton NYC M P 1-9-95

~Ot332 767 Fifth Avenue 11-23-94 12-30-94 2S West 54th Street N P 1.9.95

~O9332 767 Fifth Avenue 2-21-95 335 Madison Avenue A P 1.9·95

~O9332 761 Fifth Avenue 3-23-95 1025 Fifth Avenue A P 1-.9-95

109426 Bristol Plaza 11-23-94 12-30-94 114 East 72nd Street M P 1-9-95

111937 Bristol Plaza 1-31-95 .3-17-95 433 East 56th Street M G 4-17-95

111931 Bristol Plaza 2-21-95 3-11-95 30 Waterside M G 4-17-95

.. - ._-_..1- __ &. _
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.iberty Cable Co., Inc.
rending Application Status

It:. Transmit Sfte Q8te Flied PN Accept Path Ntm. lm! St8tus PO O:rte

;03 It Battery 2-21-95 3..:31-95 61 Broadway M G 4-17-95

:11 30 Waterside (from 2-21-95 3..J1-95 16 West 16th Street N G 4-10-95
Bristol)

:1i9 331 Madison Avenue 2-21-95 3..:31-95 6 East 44th Street N G 4-10-95
(from 167 5th Ave.)

~ts Century 3-24-95 4-1~i5 2727 Palisades M P

:915 One Lincoln Plaza 3-24-95 "'14-95 11 Riverside, NY M P

'7 Milford Plaza 3-24-95 4-'4-95 1585 Broadway M P

110 Stonehenge 3-24-95 4-14-95 Riviera N P
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CERTmCATE OF SERVICE

I, R. Bruce Beckner, hereby certify that a copy of the foregoing Proposed Findings of

Fact and Conclusions of Law of Time Warner Cable of New York City and Paragon

Communications, and Cablevision of New York City - Phase I was served, via UPS or hand

delivery, this 28th day of February, 1997 upon the following:

Robert L. Begleiter, Esq.*
Eliot Spitzer, Esq.
Constantine & Partners
909 Third Avenue, 10th Floor
New York, NY 10022

Robert L. Pettit, Esq. **
Wiley, Rein & Fielding
1776 K Street, N.W.
Washington, D.C. 20006

Joseph Weber, Esq. **
Mark Kearn, Esq.
Federal Communications Commission
Wireless Telecommunications Bureau
Enforcement Division
2025 M Street, N.W., Room 8308
Washington, D.C. 20554

The Honorable Richard L. Sippel**
Administrative Law Judge
2000 L Street, N.W., Suite 220
Washington, D.C. 20554

*UPS
**hand delivery


